








quantifiable harm to the environment considered together with the complete
circumstances of this case listed above. The penalty was discounted in this
matter based on the factors described. Penalties in future cases might be
smaller or larger on a per ton basis.

12. The final penalty in this case was based in part on confidential business
information provided by Kmart that is not retained by ARB in the ordinary course
of business. The penalty in this case was also based on confidential settlement
communications between ARB and Kmart that ARB does not retain in the
ordinary course of business either. The penalty also, reflects ARB’s assessment
of the relative strength of its case against Kmart, the desire to avoid the
uncertainty, burden and expense of litigation, obtain swift compliance with the
law and remove any unfair advantage that Kmart may have secured from its
actions.
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